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Memorandum 68-4i;

Subject: Study 63 - Evidence Code (Psychotherapist-?atient Privilege)

Attached as Exhibit I (pink) is a letter from James E. Dixon,

a Ventura attorney, pointing out that the peychotherapist-patient
privilege is not clearly made applicable to group therapy situations
by Evidence Code Sections 912, 1010, ard 1012. The pertinent statute
sections are set out in Exhibit II {yellow) attached.

The steff has not doubt that this situation will be the subject
of clarifying legislation. The policy question presented is whether
the Commission wishes to prepare the legislation or to have it prepared
by some interested member of the Legislature. In view of the Commiession's
tackground on the Evidence Code, we believe that the necessary amendments
should be prepared by the Commission.

The steff suggests two amendments to eliminate the existing uncer-
tainty in the law:

(1) Evidence Code Section 1012 should be amended as follows:

1012. As used in this article, "confidential comminication
betveen patient and psychotherapist" means information, ineluding
informetion obtained by an examination of the patient, transmitted
between a patient and his psychotherapist in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to no third persons
other than those who are present to further the interest of the
vratient in the consultation 2 O¥ examination , or treatment or
those to whom disclosure is reasonable necessary for the transmis-
sion of the information or the accomplishment of the purpose of

the consultation 2 ©r examination, or treatment, and includes a

diagnosis made and the advice given by the psychotherapist in
the course of that relationship.

This amendment 1s a desirable one without regard to the problem of group
therapy. Probably, however, "consultation" would be construed to include

“treatment."



()

)

(2) Evidence Code Section 912, relating toc waiver, should be
amended to add a new subdivision {e}. The text of this section is
set out on page 1 of Exhibit II. The new subdivision should read:

(e) The making of a commnication in the course of group
therapy conducted under the direction of a psychotherapist is

not a walver of the privilege provided by Section 1014 (psycho-

theraplst-patient privilege) if the communication is othervige
protected by that privilege.

In view of the growing importance of group therapy in the treatment
of psychological disorders, the staff believes that it is essential that
the Evidence Code provisions be clarified. We believe that the amend-

ments set out above are sufficient to meke the law clear.

Respectfully submitted,

Gorden E. McClintock
Junior Counsel :
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NOET OFFISE BN 4D
WEMTLIRA, CALIFOMMIA BRODT

March 11, 1868

Assemblyman ken Maclonald
Thirty-Seventh District

State Caplitol ‘
J Secramento, California 95814

Derr Ken:

The recently adopted Evidence Code created s confidentiz]l communication
£~ privilege between patient &nd psychotherspist. This means that whatever
a patient tells a eychotherapist or whatever a psychotherspist tells e
patient cannot be revealsd in court except in limited instances. (See Evi-
dence Code 1012.) :

I belisve that this should be brosdened to inciude 3ll those pecple who are
> in the group where the pgychiatrist or psychologlst prescribes groug
thersy for the .atient. R seems to me that under the present law, other
membera of the group can be made to teatify.

The problem arizes because Section 1910 of the Evidence Code defines 3
28ychothera,ist as b doctor gractising .sychistry or ss a certified
rsychologist; Section 912 covering waiver of the privilege doesn't seem
{o cover this aftuation; and Section 1012 which might cover the situation
doean't seem to do g0, Section 1018 gsys thet the communication is
confidentis} if, as iar 22 the patient iz eware, it diseciomes the inform-
ation “to no third persona cther than those who are nresent to further

the interest of the patient in the consuiiation or examination or those to
whorn the disclosure is reasconably necewsary for the transmission of the
information or the sccomplistunent of the Jurupose of the consultation or
examination. ' (Aher members of & group in a group therspy situation
may be present 'to further the interest of the patient’ but this is not In
‘a consultation or examinetion; and they are ceriainly not -ersons to whom
disclosure is "'reasonsbly necessary for tranasmission of the information.
Possibly they are “resacpably neceszary for’ the asccomplishment of the
purpose of the congultziion or examinetion. However it could be made
more clear,

1 have been sdvised thei grouy therayy la an exceedingly useful tool for
the .sychietrist to use ip treating smotional and mental problems; that
this requires the frank revelation of matters that are not only embarras-
sing but which could be harmful to the patient's interest; and that in-
stances have arisea whers a patient wiil not talk freely in e groug for
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fear that others in the group 2oo be com,eliad to testify about his state-
ments. (All thege reusons are given in the Legislative Cummittee’s
commaent regerding the reassn for the creoation of the »eychotheralat-
patiant privilegs. )

Take for exam le @ 8 0use being irested for some emational problem
affecting hia marriage. e bas erhape girayed and hin wile doesn't know
of this. For effective trestment by the group therapy method, he should
discuss his exyerience but he dossn't dare do o bacause bis SOUSE MRy
firat comyel him to reveal the identity of other mambers of the *roup snd
Can then &gk the other members of the group what he has said wifie in
therapy and the other members of the group sopesar to have no privilege
to refuae to testidy.

1 would remedy this asituation by making the following amendments:

4. To Section 1010, which defines psychotherayist, add the following
subsaragraik (¢} For the purpose of the privilege orsated by this Article
only, & peychotherapiat includes those ersons whe are alse patients aa
defined in Section 1811 who are present with the patient at grou;. tharapy
ut the direction of a person defined in sub, aragrayhs () or (b) of this
section. -

B. GSection 1012 should ke amended by inserting, about two-thirds of the
way through, the word “trestment’ s0 that is would read, from sbout
mid-point, ... discloses the information to no ihird sersons other than
those who are present to further the interest of the .ailent in the consul-
tation, treatment or examinalion, or. ... "

The Evidence Code is well constructed and vary intricate in ite operation.
It should not be lightly smendsd. ;i feel bowever that this gravp therapy
situation is something thet wee owsriocked snd which should be covered.

i am sending an identicsl letter to Semstor Lagomarsing.

Very truly yours,

James E, Dizxon
JED:ja
CC: Dr, Walter R, Townsend

Caiifornia State Bar Assocletion
Law Revizion Commission
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§ 012. ‘Waiver of privilege. (a) ioxdepi as otherwise provided in
this section, the right of any persen to claim a privilege provided by
Section 954 (lawyev-client privilege), 98:{) {privilege for conlidential
marital communications), 931 (physician-patient privilege), 1014
{psychotherapist-patient privilege), 103 {privilege of penitent), or
1034 (privilege of clergyman) i$ walved with respect to a communi-
cation protecied by sueh privilege if any holder of the privilege,
without eoercicn, has disclosed @ signifi ant part of the coprmunica-
tion ov has consented fo such disclosurg made by anyvone. Cofsent
to disclosure is munifested by any statement or othier conduct of the
holder of the privilege indicating bis ¢ naont 1o the disclosure, in-
cluding his failure o daim the privilege in any.proceeding in which
he has the legal standing and opportunity to claim the privilege.

4

(b} Where two Or mdre persens at joint holders of a privilege
provided by Section o954 (lawyer-client privilege), a94  (physician-
patient privilege), or 1014 (psychotherapist-paticnl privilege}, a

. waiver of the right of a particular joint Holdor of the privilege To claim
the privilege does not affect the right of| another jeint holder to claim
the privilege. In the case of the privilege provided by Section Q3G
(privilege for confidentiai marital comrhunications), & waiver of the
right of one spouse {o claim the privilege does not affect the right of
the other spousc to ¢laim the privilege.

O (¢} A disclosure that is ilself privileged is not o waiver of any
privilege. i

{(d) A disclosure in confidence of b communication that is pro-

tected by a privilege provided by Section 954 (lawyer-client privilege},

994 (physician-pationt privilege), or 1014 (psychotberapist-paticnt

privilege), when such disclosure is reasonably necessary for the ac-

complishment of ik purpose for which the lawyer, physician, or

psychotherapist was consuited, is pot a waiver of the privilege. (Slats.

1963, ¢, 299, §\912.) ‘

Commeni-—-Henale Commillee on Judiciary

This seclion covers in gome delail privilege Lag ihe legal glaneding amd
the matter of waiver of thoze priv-  the| opportunity to claim the juiv-
jlegos that proteel confidential eom-  glege constitules a waiver. This
munigations. scepis to be the existing law, Sece

Subdivision (u). Subdivision fa) City & County ol Ban Francisco v.
stutes the generzl rule with vespect  Superier Court, 97 (al2d 227, 233,
te the manner in which a privilege 231 P.2d 26, 23 (1951); Lissak v. .
is waived. Failure lo claim the Crocker Bstale Co, 119 Cal. 442, 51 )
privileze wheve the holder of the I, |688 (1899}, There is, however,




§ 912

ut teast oune cease dhai s out of hoys
mony with this cuke,  Pegple v, Hor
120 CablAppad 424, 207 P24 9
(1951) (acfendunl’s failare {o ohaim
privilege to prevent o wilvess {vent
testifying 1o a commanication ber
tween the Jefendant and hiy attor
ney held not (o walve the peivilege
to provent the sitorney fvom sl
ilavly testifying).

" Mubdivistan B, A walver of By
privilewe by a juiuk bholder of b
privilege doey not operab: ta waiv
the privilege for any sf the othep
jaint holdees of the privikese. Thi
eodifics exisling ko, See People .
Kor, 128 Cul.App.2d 428, 207 ¥
a4 (1934 ; Poople v. Alnir, 102 Cuj.
App.2d 7635, 228 P.2d 336 (1951).

Sabdivicon (el A priviege B
not waited when a roveladion of (he
priviloged matter takes phwe ip
another priviliged  commnicaiion.
Thus, for example, & pevsen dacd ngl
waive hig Lewyer-elient privilege iy
telling his wife In ponfidener what §i
woas that he told his altorney. Ny
‘dnes a person waive the mwitpd

smmunication privilegs by teiliyge
his attorney in coniidence fa the

T A= L&

L

course of the atiorney-gliont ,l‘islT‘-w

tionship what it was that ha told hf
wife. And 2 person does not waiye
the lawycr-client privilege ay lo|a
communication by relating it to ap-
other alterney in the course of |a
separate relationship. A privilegpd
enmmunication should not cease fo
be privileged mevely Lecause it hps
been relnted in the course of ancibpr
privileged  commrmnication. The
theory wndoslyving the coneepe plf
walver i3 that the Tinlder of ife
privilege has abandoned the seeregy
to which he is eatithed wvrder the
privilege,  Where the revolsiion jof

the privilegm) matter Lokes place|in

PRYILEGRS

o
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atgthier, privilesed  comnunmieation,
there lina not been sceh an abandon-
ment, OF course, thiz rule does nof
apy uirkoss 1he revaintion was with-
5 the seope of the relationship in
which il was made; a client consalis
g s lawyer on a cqeivact matter
who Lluzis oub that he todd his doe-
tor thet he nad o vepcredl disease
has  waived the  privilege, oven
e Dibooded the revelation to
Wleniial, beeause the vovela-
{ion waz nob pecesacy to the con-
frnct kiusiness at haed,

Bubdipisivr e}, Suladivizion (d)
fa decizned to esnintain the confiden-
iialily of compuanications in certain
situniions where the communiea-
tiang are dizelosed {0 othevs in the
course of acenmplishing the purpose
for which the lrwsrer, physician, or
psychcthorapid was consulted Mor
eaample, wWhere a ceoddeptial com-
nntendion from o elient is related
hy hig atterney to a physiclan, ap-
srabser, ol ulhee oxprrt in ovder to
ohktnin thab persen’s assislauee so
thab {he wtiorney will better be able
by advise his clienf, the disclosure
i nmub a4 waiver of the privilege,
even Lhotixl the disclosure is made
with the client's knowledae and con-
Aent. Nor would a4 physiclan’s or
psychotheramst’s keeping of confi-
dential reeords neeossary to diag-
7ose or treat a patient, sach as com-
fidential kospital vecords, be a waiv-
er of the privilege, even though
othor authorized persons have accesd
to ‘he records. Similarly, the pa-
tient™s presenfation of a physivian's
preseription 1o a ragistored pharma-
eist wanld pot eonatitube & waiver of
the whysicinn-pationt privilege be-
pause sieh disclosure s reasenably
weeessary fov the accomnplishment of
the perpose for which the physician
is ronsoited.  See also Evideance Code




§ 992, Cowmunications sach a3
ihese, when mode In confidones,
should not operate to destroy the
privilege cven when they are made

Rpte. 604 (19833 (heaving denied),

‘held that ithe physician-putivot priv-

flege did not  provide protection
against disclosuze by a phasmacist

with the consent of ihe eclient or
patient.  Heve, agnin, the privilese
holder bas not evidencod any aban-
donment of secreey, Henee, hoe
should be entitled to maintain the
confidentinl nature of Lis eamrauni-
eations to his attermney or physictan
despite the neeersmvy further dise
losure,

of infurajation conceruing the na-
blaia of dlrugs dispensed upon pre-
seription. | See also Uimmelfarb v.
United SMales, 195 ¥.2d 024 (Sth
Cie. 1949} (axpplving the California
law of priviloges snd holding that a
luwyer's rpvelation to an accountand
of a c]icnj!;’s conununication to the
Iawyer waived tha oient’s privilege
I such rovelation was authorized by

Subdivisicn (1) may change Cali
the client),

fornia law. Croen v, Superior
Court, 220 Cal.App.2d 121, 33 Cal.

§ 1010. “Psychotherapist”. As used|in this article, “psycho-
therapist” means: .

{a) A porson authorized, or reasonably believed by the patient
to be autborized, to practice medicine in jany slate or nalion who
devotes, or Is reasonslbly believed by the patient to devole, a substan-
tial poition of his time to the practice of psychialry; or ’

{b) A person certified as a psycheologist under Chapter 6.6 {com-
mencing with Scetioin 2900) of Division 2 |of the Business and Pro-
fessions Code.  {Stnts 1965, c. 2589, § 1010.)| .

Comament—Yaw Kevision Camnission

tified puychologist {set Bus, & Prof.
Code § 2900 et veq). See the Com-
wnent {o [Scedion 890

A "psychotherapi=t" iz defued to
jnclude only & person who Is or who
is reasonably believed {o be a psy-
chinirist or who is a Californin cey-

§ 1011, “Datient”. As used in this arlicle, “palient” means a
perscn who coasulls a psychotherapist or stibmits to an examination
by a psycholhorapist for the puepesa of sequring a'diagnosis or pre-
ventive, palliative, or curvailve trealment of his mental or emotional
condition or who submits o an examination of his mental or emo-
tioual condition for the purpose of scientifie rescavch on meutal or
emotional probloms. (Stats 1960, ¢ 295, § 1011) . .

Cosmeat—Ag=erahly Commiiteolon Judiciazy

Seo the Cormvment to Section 291,
Seetion 10811 is comparable {o See-
tion 991 (physician-patient privi-.
lege) oxcept that the definition of
"pationt” in Beetion 1011 includes
not only persons sevking diagnosis

or treatinent of a montsl or eme-
tional condition hut «!so parsers who
submit fp axamination {or purposes
of psychintric or psychological ve-
aearch, See the Commuent {o Sacticn
1014,

s 5




1lad™
3 emmaunfeadioes bobivoon pibient and pEioko-
1Ry Y ueined lafoo B fufionatbion oblcined by sy oxsnlnoitha of
the patiend, trang nidiad brovern o g b yrpcnornerapirh ia i eonise of
thnt aelnticnshipy aud I Conlkiae By oo widel, 20 £o o5 150 padiced I ooy,
izolones tha inlmmascs 1o Ko thind | Low {sn thoss vwhs fiie piornul o
Iarthor ihs fevesd of 4.0 padiert in comstiztion or esoisionticu oo thosz 10
whora dicilosers 38 recunsably wesereosy for fly frveission 67 tho Wafomnation of
the sesamnlishmoit of the paposs of e conaltf Hiem or cxmmination, snd indudos 2
dlosoous made nud 00 sdvize phven by @i pephotoorapist i e ecuwse of Huad roe

Iationcuip,

‘ ; § 10,

As urad in fhis olie

.
i Sorigica Conardnzlen Dosiment
1337 Muizudineat

X Haneals™ In o unees
fnde A nosnible coil~ L ke pret
wir that wetdd leave vy

Thae expacns fnelus!a
tho Gst clansg will g
struetion of thiz 2

acaled dizgnesls unprciocted
) wEd. Bueh a sonstruction eound
Rt Sentray the priviiege,

§ 1014, psyennthorapist-pationt privilege. Subject to Soction
912 and excopt as-otherwise provided fn this arlicle, the patient,
whether or not 2 party, has a privilege fo refuse to disclose, auil to
provent another from disclosing, a confideatial commmunication be- - -
tween paticnt and paychotherapist i the privilege is elaimoed by:

(a) The helder of the privilege:

{b)} A person who iy autherized fo| elaim the privilege by the
holder of the privilege: or

{c) The person who was the psychotherapist at the time of ihe

eoniidential commrmication, but such
privilege if there Is ne hotdar of the prb
otherwiso Instrrcted by a pocson auth
(B3tais. 1963, c. 259, § 1014.)

erson auy not coinim the
silope in euistenice ov iF he i
crized to vecmit disclesure,




$ 1004

This arlicle creates a psychothera-
pist-patient privilege that provides
omch broader protection than the
physicimu-patient privilege.

Paychiateists now luwe only the
vhysician-natient privilexe which is
enjoyad by physiciaps genorally, On
the other hand, pevsuas whe consult
certiied payehologists have o much
breader privilems poder Business and
Profoasiony Code Seotion 2004 {su-
perscded by the Dvidence Code).
Thore is noe radiouul basis for this
distinetion.

A browd privilege should apply to

bLath psyehintrists and cevtified psy-.

cholosiats, Psychoanalysiz  and

< msychotherapy are dependent upon
the fullest revelation of the innst in-
timate and enbaerassing delats of
the pabiend's life. Roscareh on pien-
tal or smolicnal problems roquives
simibar disclosure, Unless o nalient
or eesearch subject i azsurod that
suech information ean and will be heid
in gimnost confidence, ho will be -
luctant to make the full diselosure
vpon which diagnesis and {rectmient
or ecomplete and accoarabs resenrch de-
pends.,

The Law Revision Commiussion has
received sovoral soliable repoits that
persons in oeced of treatinent sounc-
timos refuse sueh feeafmenl from
mavehialrists becouse the eontiden-
tiality of their comtnunieatinns can-
nnb be assaved under existing law,
Many of these persons we serfously
disturbed and conatitute threats ic

Comment—Senate Commitice on Judiciary

other perzons in the cammunity, Ac-
cordingly, this avticle cstablishes a
new: privileye that prants to potionts
of psychiateists a privilege ach
browder in scope than the erdinavy
physgician-patient  privilage. Al-
thaigh it Is vecognized that the
gragiing of the privilege may op-
erate in particnlar cases to withheld
velevaat information, the interests of
zecicty will be better served if psy-
chiairists ara able to saswire pationts
that| their confidences will be pro-
tectad,

The Commizzion has nlzo heon #n-
fornted that adequate vesearch can-
not e coveied on in this Aeld unjess
porapns examined  in eanneetion
therywith can bo muvanised (hat
theiy dizclosures will ke Lepi confi-
donktial, :

The privilege also applies o psy-
cholggists nnd suporsedes tha pay-
cholggivt-pntient peivilege provided
in Spelion 2904 of the Rusinesa and
Profpessiens Cede. The new privi-
lega is ene for psyehothorapists gen-
erally.

CGgnevally, the privilege provided
by this article follows the shysician-
patiant privilege, and the Commenty
to Soptioons 980 through 1007 ave ner-
tinent. The following diffcronces,
howaver, shoald he noted :

{1} The paychotherapist-pationt
piivifege applies in all procosdings,
Tha physictan-pativnt privilege doos
not apply in eriminal procecdings.
Thiz|difference in the senpe of the




§ 1314 PRIVIL

bro privileges i3 based on the Tact
that the Law Revision Commission
has heen advized that propar psycho-
thevapy often is denied a patient
zolely because he will not Lalk frecly
te a psyehotherapist for foar that the
iatier may be eemapetled fn a criminal
proceeding to reveal what he has
heen fold, The Conunission has also
heen advised that yeseaveh in thias
ficld will be undaly hampered aulosy
the privilege is available in criminal
proceedings.

Although the psychotherapist-pa-
tient priviloge applies in a eriminal
procecding, the peivilege is not avail-
able to a defendant who puts his
menial or emotionyd condition in is-
sue, as, for example, by a plea of in-
santity or n clairza of diminished re-

. spoisibility, Sco Ryiderice Code §§

1018 and 1023, Tn such a mrocced-
fing, the friev of fact should have
avaifable to it sl inforpwtion that
ean be ebtained in rerud ta Lhe do-
Tendant's mental or cuotionnl condi-
tion. That cvidence can often he
furpished by the psychotherapist
who examined or treated the patiout-
defendant,

NGRS Div. §

{2} “There i1 an exeoption in 1he
p]u—‘aicin.'.i«paticnt privilage for come
mitment or guardianship proceed.
ings for Lhe patient. Bvidence Code
§ 1004, Seciion 1024 nvovides a con-
sidevubly] navrowee exception in ihe
puychotherapist-patient privilege.

{3) The physician-patient privi-
lege doed not auply in oivid actions
for damiges avising »ut of the pa-
tient's climinal amduct. Evideuee
Code 399, Nor deas it apply in cor-
toin  adwminivrative  proecedings,
Evideuce| Code § 1907, No similav
exceptions are provided in  the
paychotherapist-patient  privileme,
"Theae expeplisng appear in the phy-
steian-pationt privilage because that
privilezo|doos not apply in eriminal
progeedings.  Bee Hvidonee Code §
998. Thervefore, an exception is also
created for comparabla eivil and ad-
ministeative eases. The psychother-
apist-patient privilege, however, does
apply in duitainal cases; hoence, there
is no siwitar exenpiion in adudnis-
trative piroccedings or eivil actions
fevolving| the patieut's evimingl con-
duct,




